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Court of Appeals of the District of Columbia. 


No. 4294. 

Joe Sanders, Appellant, 
vs. 

Mary G. Monroe et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 42207. 

Joe Sanders, Plaintiff, 
vs. 

Mary G. Monroe, Julius I. Peyser, Trustee, and Fred McKee, 
Trustee; The Security Savings and Commercial Bank, a Corpora¬ 
tion, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed February 5, 1924. 

In the Supreme Court of the District of Columbia. 

Equity. No. 42207. 

Joe Sanders 
vs. 

Mary G. Monroe, Julius I. Peyser, Trustee, and Fred McKee, 
Trustee; The Security Savings and Commercial Bank, a Corpora¬ 
tion. 

The bill of complaint of Joe Sanders respectfully shows to the 
Court as follows: 

1. The plaintiff is a citizen of the United States and a resident of 
the District of Columbia and brings this suit in his own right. 
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Joe saa'ders vs. mary g. moxroe et At. 


2. The defendant, Security Savings and Commercial Bank, is a 
corporation, doing a general banking business in the District of 
Columbia, but the place of its incorporation is unknown to this 
plaintiff. The other defendants are citizens of the United States 
and residents of the District of Columbia. The defendant, Mary G. 
Monroe, is sued as the party nominally secured by the deed of trust 
hereafter set forth, apd the defendants, Julius I. Peyser and Fred 
McKee, are sued as trustees under said deed of trust. 

3. The plaintiff is*the owner in fee simple of land and premises 
in the District of Columbia, known as Lot twenty-one (21) in George 
Lauer and Katherina Lauer's combination of lots in Square num¬ 
bered four hundred and eightv-one (481) as per plat recorded in 
the Surveyor’s Ofliee of the District of Columbia in liber 47, folio 6. 

The said real estate is subject to a first deed of trust for 

2 $4,000.00 and a second deed of trust, as hereinafter set forth. 

4. On March 7, 1923, the plaintiff was indebted in various 
sums to the Security Savings and Commercial Bank, for money 
borrowed by the plaintiff from it. On or about said date, the said 
bank represented and stated to the plaintiff that it wanted security 
for the money which had been borrowed from it bv the plaintiff, as 
aforesaid. At the request of said hank, the plaintiff executed a deed 
of trust upon said real estate on March 7, 1923, the trustees under 
which are the defendants, Julius I. Peyser and Fred McKee, wherein 
it is recited in substance and effect that the plaintiff was indebted to 
the defendant, Mary G. Monroe, in the sum of $3,000.00, for which 
he had executed his promissory note dated March 7. 1923 for said 
sum and interest, payable in six months and desired to secure the 
said note. Said deed of trust was recorded in the land records of 
the District of Columbia in liber 4904. folio 257. At the same time, 
the plaintiff executed, at the request of said bank, a paper, a copy of 
which was not furnished to the plaintiff, which was represented and 
stated bv said hank to.he an agreement, in accordance with the above 
statement, and which plaintiff believed to he in accordance with the 
above statement, and to the effect that it was to guarantee monev 
which the plaintiff had borrowed from the said bank. The plaintiff 
signed said paper without reading it. and believing it to he in accord¬ 
ance with the statement so made, and on the representation thus 
made. The said deed of trust was executed by the plaintiff and his 
wife for the sole purpose of securing said advances and loans and for 
no other. The plaintiff savs that the defendant, Mary G. 

3 Monroe, had and has no interest in said note, and that she 

immediately endorsed and delivered the said note to said 
%> 

bank for whom she was and is acting. The plaintiff never was and 

is not now indebted to said defendant. Marv G. Monroe. 

* •/ 

5. On January 20. 1924. all moneys which the plaintiff had bor¬ 
rowed from said hank hud been reduced, so that the total balance due 
thereon was $550.00 and interest. On said January 26. 1924. the 
plaintiff tendered to said bank the said $550.00 and interest and de¬ 
manded a release of the said deed of trust and return of the note se¬ 
cured bv same, as aforesaid, hut the sand bank declined to release the 
same or to resurrender the said note, and stated that it had discounted 
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and had become (he owner of, from another party than the plaintiff, 
a note for $2,100.00 which was not yet matured and of which the 
plaintiff was the maker and the other parties the endorsers, that it con¬ 
sidered that the said deed of trust secured said note so discounted, that 
it would not release said deed of trust or return said deed of trust 
note for $3,000.00, as aforesaid, unless the plaintiff would pay said 
$2,100.00, and that unless the said $2,100.00 were paid, the defendant 
hank would cause said deed of trust to be foreclosed and the property 
sold. 

(>. The plaintiff says that the said note for $2,100.00, as aforesaid, 
was not in the contemplation of the parties at the time said deed of 
trust, as aforesaid, was executed and delivered, and was in no way 
secured by said deed of trust or the agreement made simultaneously 
therewith, and that if said writing, as aforesaid, by its terms covers 
the said situation, it was executed through mutual mistake of the 
parties and should he vacated. 

4 The plaintiff prays that the defendant be compelled to 
attach to its answer a copy of said writing, as aforesaid. 

Wherefore, the plaintiff prays: 

1. That a United States writ of subpoena issue out of this Honor¬ 
able Court commanding the defendants to appear herein and answer 
the exigencies of this bill. 

2. That the defendants. The Security Savings & Commercial Bank, 
a corporation, Mary G. Monroe, Julius I. Peyser, Trustee, and Fred 
McKee, Trustee, be temporarily and permanently enjoined from fore¬ 
closing said deed of trust upon the payment by the plaintiff into the 
registry of the Court of tlie said sum of $550.00 and interest to 
January 20. 1924. 

3. That if said written memorandum hereinabove set forth lx* 
different in legal effect from the representation made by said bank as 
to its effect and the understanding of this plaintiff as to its effect, that 
it he reformed to accord with the actual agreement of the parties, and 
that toward this end it be delivered into the registry of the Court. 

4. That said bank be compelled to cancel and return to this plain¬ 
tiff' the note for $3,000.00 hereinabove set forth. 

5. That the defendants, Julius I. Peyser and Fred McKee, be com¬ 
pelled to release said deed of trust, as aforesaid, upon the payment into 
the registry of the Court of the sum of $550.00 and interest. 

0. For such further and other relief as the nature of the case may 
require and to the Court seem meet and just. 

JOE SANDERS. 

II. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 

5 District of Columbia, ss: 

Joe Sanders being first duly sworn on oath deposes and says that 
he is the plaintiff named in the aforegoing bill ; that he has had read 
to him the same and he verily believes tbe facts stated therein to be 
true. 


JOE SANDERS. 
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Subscribed and sworn to before me this 29 day of January, 1924. 
[seal.] J. ADDISON HICKS, 

Notary Public. 


Motion to Dismiss Bill. 

Filed February 15, 1924. 

* * * * * * * 

Come now the defendants hv their attorney and move to dismiss 
the Bill of Complaint herein for and because of the following reasons: 

1. The Bill of Complaint does not make out a cause of action such 
as to entitle plaintiff to equitable relief. 

2. The Bill of Complaint is hazy, evasive and does not specifically 
set forth such facts as to make out a cause of action. 

5. The Bill of Complaint does not set forth sufficient facts upon 
which the court can presume that actionable misrepresentation was 
made by defendants. 

4. The Bill of Complaint does not allege sufficient facts upon which 
the alleged mutual mistake may be based nor does it allege facts 
leading up to the alleged mutual mistake. 

5. Equity will not afford relief to a litigant, who bases his 
0 cause of action upon his failure to read, before signing, the 
instrument in writing which is sought to he reformed. 

G. Equity will not relieve against a misunderstanding as to the 
legal effect of a written instrument. 

7. For other errors apparent on the face of the Bill of Complaint. 

GEORGE E. EDELIN, 
Attorney for Defendants. 

Particulars of Paragraph Four of the Bill in Accordance with Equity 

Rule Five. 

Filed February 21, 1924. 

******* 

The plaintiff, for particulars to paragraph four of the bill, says 
that prior to March 7. 1923, the plaintiff had applied to the Security 
Savings and Commercial Bank for a first trust of $4,000 upon the 
real estate described in paragraph three of the bill. The said Security 
Savings and Commercial Bank, acting through its vice-president, one 
F. G. Addison, Jr., said to the plaintiff that it would not make the 
first trust loan unless the plaintiff were willing to give it security, by 
way of a second trust for money which the plaintiff had borrowed 
from it. The plaintiff was willing and agreed to this and executed, 
for this purpose, the second deed of trust, described in the fourth 
paragraph of the bill, which had been prepared by the District and 
Washington Title Insurance Companies, acting for the said bank. 
Both of said deeds of trust had been prepared by the said Title Com- 


JOE SANDERS VS. MARY G. MONROE ET AL. 


i> 


panics and wore executed by the plaintiff and his wife, at the office of 
said Title Companies. The said Addison, acting for and on 
7 behalf of the said Security Savings and Commercial Bank, 
at the office of said bank at 9th & G Sts., N. W., and shortly 
after the said deeds of trust had been signed, requested the plaintiff 
to sign an additional paper, of which the plaintiff was not furnished 
a copy, and which he, the said Addison, had prepared and which 
the said Addison represented and stated to the plaintiff was an agree¬ 
ment to secure money which the plaintiff had borrowed from the 
bank and which was secured by the second trust, as aforesaid. The 
said ddison, then and there represented and stated to this plaintiff that 
the said paper was to guarantee money which the plaintiff had bor¬ 
rowed from said bank. The plaintiff, relied absolutely upon the good 
faith and integrity of said bank and said Addison, and signed said 
paper upon such reliance and without reading it and believed the 
statement of said Addison about it until shortly before the happening 
of the occurrences set forth in paragraph five. 

Since this suit was filed, the defendant bank has furnished to 
plaintiff’s counsel a copy of a document, which the plaintiff believes 
to be a copy of the paper which he signed, as aforesaid, and the plain¬ 
tiff attached it hereto and marks it Exhibit “A.” 

JOE SANDERS. 


District of Columbia, ss: 

Joe Sanders being first duly sworn on oath deposes and says that he 
has had read to him the above paper signed by him and that he verily 
believes the facts stated therein to be true. 

JOE SANDERS. 


Subscribed and sworn to before me this 21 day of Feb., 
1924. 

[seal.] J. ADDISON HICKS, 

Notary Public, D. C. 


Copy. 

Security Savings <fc Commercial Bank, 
Washington, 1). C. 

Gentlemen : 


March 7. 1923. 


Enclosed please find second deed of trust of $3,000, dated March 
7th, 1923, secured on sub-lot 21, square 481, which the undersigned 
places with you as additional security for the payment of all notes 
and other liability or liabilities, direct or contingent, due or not 
due, by the undersigned to the said bank, whether now existing or 
hereafter incurred, or acquired by said bank. 

Yours very truly, 

(Signed) JOE SANDERS. 
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Answer of Security Satiny* tV Commercial Bank. 

Filed February 20, 1924. 

* * * * * * * 

Comes now the defendant, the Security Savings & Commercial 
Bank, a corporation, and for answer to the Bill of Complaint and 
Motion for Preliminary Injunction filed herein, respectfully says: 

1. The allegations in Paragraph 1 of the Bill of Complaint 

9 are admitted. 

2. The allegations in Paragraph 2 of the Bill of Complaint are 
admitted and in addition thereto this defendant says that the 
said Mary G. Monroe, defendant, is the party nominally secured by 
the deed of trust referred to in the Bill of Complaint, and has no 
real interest therein. 

3. The allegations in Paragraph 3 are admitted. 

4. For answer to the allegations in Paragraph 4 of the Bill of 
Complaint and the particulars thereof tiled supplemental thereto, 
this defendant says that the true situation is that prior to the 7th 
day of March, 1023, the plaintiff had been a patron of said bank 
and had owed the said bank various sums of money; that also prior 
to the 7th day of March. 1023, plaintiff had applied to the said bank 
for a loan of Four Thousand (.$4,000) Dollars to be secured by a first 
deed of trust upon the real estate described in the Bill of Complaint; 
that at that time the plaintiff was indebted to the said bank in Thirty- 
two Hundred ($3,200) Dollars; that upon receiving the application 
from the plaintiff for the loan of Four Thousand ($4,000) Dollars 
aforesaid the defendant bank did advise the plaintiff that it would 
do so if the plaintiff would give collateral security, in the form of a 
second deed of trust on said property, for the then present existing, 
unsecured indebtedness aforesaid, and for any future indebtedness, 
direct or contingent, for the reason that it was understood that the 
plaintiff would continue to be a patron of said bank and would con¬ 
tinue to apply for loans therefrom, from time to time thereafter; 
that the plaintiff agreed to do so and pursuant to this agreement the 

defendant prepared a paper in the words and figures as fol- 

10 lows: 

“March 7. 1023. 

Security Savings & Commercial Bank, 

Washington, D. C. 

Gentlemen : 

Inclosed please find second deed of trust of $3,000, dated March 7, 
1023, secured on Sub Lot 21, Square 481, which the undersigned 
places with you as additional security for the payment of all notes 
and other liability or liabilities, direct or contingent, due or not due, 
by the undersigned to the said Bank, whether now existing or here¬ 
after incurred or acquired by said Bank. 

Yours very trulv, 

(Signed) ' JOE SANDERS:' 
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that said paper was not given to the plaintiff to sign at that time, 
but the same was forwarded by the defendant bank to the District 
Title Insurance Company which was also authorized to prepare the 
said deeds of trust heretofore referred to; that defendant bank ad¬ 
vised the plaintiff to go to the office of the District Title Insurance 
Company for the purpose of signing the said deeds of trust and the 
paper aforesaid, and thereafter the plaintiff did go to the office of 
the said District Title Insurance Company and did sign the said 
deeds of trust and did sign the said paper of agreement and there¬ 
after said Title Company delivered said paper to defendant bank; 
that defendant does not know whether or not the plaintiff read said 
paper before he signed it, nor is it material; that plaintiff had suffi¬ 
cient opportunity to read said paper while the same was in his 
possession, and prior to the time the same was signed and delivered 
to the defendant bank; that the said defendants, Peyser and McKee, 
were named as trustees in the said Three Thousand ($3,000) Dollar 
deed of trust and the said Three Thousand ($3,000) Dollar 
11 deed of trust was given by the plaintiff to the defendant bank 
as security for the general unsecured indebtedness either then 
existing or to arise in the future, as heretofore referred to herein. 
Defendant, Mary G. Monroe, is a nominal party, payee mentioned in 
said promissory note, and party nominally secured by said deed of 
trust in the sum of Three Thousand ($3,000) Dollars, and, as before 
stated, her interest is only nominal. The said deed of trust was 
recorded asset forth in the Hill of Complaint. Defendant specifically 
denies that it was ever understood or represented that the aforesaid 
letter or agreement and the said deed of trust and note for Three 
Thousand ($3,000) were in accordance with any other agreement 
except therein specifically set forth, and it further denies that it, or 
any of its officials or agents, or anyone for it, ever represented to the 
plaintiff that the purpose of said agreement was to guarantee or 
secure money which the plaintiff had borrowed from the bank, and 
it was secured bv the said trust, as aforesaid. It is further denied 
that the defendant bank or any of its officials or agents or anyone 
for it ever represented and stated to the plaintiff that the said paper 
was to guarantee money which the plaintiff had borrowed from said 
bank. To the contrary it was definitely understood by the defendant 
bank and the plaintiff that the said agreement, deed of trust, and 
note, were given as indicated, to guarantee not only present indebted¬ 
ness but also all notes and other liabilities, direct or contingent, due 


or not due, whether then existing or thereafter incurred or acquired 
by said bank. At the time the said deed of trust was given and the 
said letter of March 7, 1923, was signed and delivered, the defendant 
hank held notes made by the plaintiff amounting to Twenty- 
12 five Hundred ($2,500) Dollars and indorsed by one M. Gar- 
tinkle, which note has been paid in full, and in addition 
thereto defendant bank held a note for Six Hundred Fiftv-six and 
50/100 ($050.50) Dollars. 

5. For answer to the allegations in Paragraph 5 the defendants 
say that the plaintiff became, was. and now is the holder in due 
course of a promissory note dated November 20. 1923, in the sum 
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of Twenty-one Hundred ($2,100) Dollars, signed by the plaintiff, 
which said note is in the words and figures as follows: 

Washington, D. C., November 20, 1923. 

Ninety days after date I promise to pay to the order of M. Gar- 
finkle Twenty One Hundred Dollars for value received, with in- 
terest from date, at rate of 6 per cent per annum, until paid. 

Payable at central Branch. American Security & Trust Co., Wash- 
ington, D. C. 

JOE SANDERS. 

$2,100.00 

31.50 

$2,131.50 

No. 46200. Due Feb. 18, 1924. Address: 629 E St. N. W. 

Reverse side: M. Garfinkle. District Realty Investments Ex- 
change, by Jos. L. Tepper, President. Jos. L. Tepper. 


That on the 31st day of December, 1923, the defendant bank be¬ 
came the holder of a promissory note in the sum of One Hundred 
($100.00) Dollars, which said note is in the words and figures as 
follows: 

• Washington, D. C., Dec. 31, 1923. 


Ninety days after date I promise to pay to the order of Security 
Savings tfc Commercial Bank One Hundred Dollars for value re¬ 
ceived, with interest from date, at rate of six per cent per annum, 
until paid. 


Payable at Security Savings & Commercial Bank, Washington, 
D. C. 


JOE SANDERS. 


$100.00 

1.52 


$101.52 

No. 46062. Due Mar. 31, 1924. Address: 629 E St. N. W 
Reverse side: Joe Sanders. 


13 That on the 8th day of January, 1924, the defendant bank 
became the holder in due course of a note signed by the 
plaintiff in the words and figures as follows: 

Washington, I). C., Jan. 8, 1924. 

Ninety days after date I promise to pay to the order of Security 
Savings <fc Commercial Bank Four hundred and fifty Dollars for 
value received, with interest from date, at rate of 6 per cent per 
annum, until paid. 
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Payable at Security Savings & Commercial Bank, Washington, 
D. C. 

STAR RAPID SHOE REPAIR COMPANY, 

629 E St. N. \V., 

By JOE SANDERS. 

$450.00 
6.75 


$456.75 


No. 46369. Due Apr. 7. 1924. 

The last two notes aforesaid will not be due and payable until March 
31st and April 7th, 1924, respectively, and it is these notes which 
are for the balance owing defendant bank by plaintiff at the time 
said agreement and second trust were made, and which the plaintiff 
had offered to pay as set forth in the Bill of Complaint, but the de¬ 
fendant bank is not required to accept payment of said notes be¬ 
cause they are not yet due and further the defendants are not re¬ 
quired to release said deed of trust and return the said note of Three 
Thousand ($3,000) Dollars until all the indebtedness as set forth 
hereinbefore has been paid. That since the signing of said agree¬ 
ment and said deed of trust plaintiff has applied to defendant bank 
for other loans in pursuance thereto and other loans were made bv 
defendant bank to plaintiff' on the strength of said agreement. 

0. The allegations in paragraph 0 are denied and to the contrary, 
the defendants sav that the said letter of March 7, 1923, was, as it 
states, given not only in contemplation of existing indebtedness but 
was also given in contemplation of any future liabilities by the plain¬ 
tiff to said bank and for the purpose of being fixed collateral 
14 security for any liability, direct or contingent, which the 
plaintiff might be under to the defendant bank so long as 
the plaintiff continued to do business with said bank and to borrow 
money therefrom, and it was further contemplated that the said 
deed of trust would not he released and the said collateral note of 
Tin *ee Thousand ($3,000) Dollars would not he surrendered until 
all indebtedness of the plaintiff, direct or indirect, fixed or con¬ 
tingent, should 1 k? paid. The said letter of March 7, 1923, was not 
made or signed through any mistake of any party but was a solemn 
agreement made and entered into by the plaintiff with full knowl¬ 
edge thereof and of its purpose and scope. 

Wherefore, it is respectfully prayed that the Bill of Complaint be 
dismissed. 

[seal.1 SECURITY SAVINGS & COMMERCIAL 

BANK. 

By F. G. ADDISON. Jr., 

Vice President. 

GEORGE E. EDELIN, 

Attorney for Defendant. 
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District of Columbia, ss; 

Francis G. Addison. Jr.. being first duly sworn deposes and says 
that he is the Vice-President of the Security Savings & Commercial 
Bank, and that lie has read the foregoing answer hv him subscribed 
and knows the contents thereof; that tlu* matters set forth therein 
of his personal knowledge are true and those set forth on information 
and belief he believes to be true. 

FRANCIS G. ADDISON, Jr. 

Subscribed and sworn to liefore me this 27 dav of Fcbruarv, 1924. 
[seal. ) MELVIN M. GUSDORF, 

Notary Public , I). ('. 

L") Ansirer of Julius I. Peyser and Fred McKee , Trustees. 

Filed February 29. 1924. 


Come now the defendants, Julius I. Peyser, trustee, and Fred 
McKee, Trustee, and for answer to the Bill of Complaint and Motion 
for Preliminary Injunction filed herein, say: 

1. That the allegations in Paragraph- 1. 2 and 3 of the Bill of 
Complaint are admitted. 

2. For answer to the allegations in Paragraphs 4, .”> and <> of the 
Bill of Complaint, these defendants pray that the answer thereto 
filed by the defendant. Security Savings & Commercial Bank, be 
considered also their answer, the same as if fullv set forth herein. 

JULIUS I. PEYSER. 

T rustee. 


FRED McKEE. 


Trustee. 


GEORGE E. EDELIN, 

Attorney for Defendants. 

District ok Columbia, ss: 

We, Julius 1. Pevser. trustee, and Fred McKee, trustee, being duly 
sworn according to law. depose and say that we have read the fore¬ 
going answer by us subscribed and know the contents thereof; that 
the matters set forth therein of our personal knowledge are true and 
those stated upon information and belief we believe to he true. 

JULIUS T. PEYSER. 

FRED McKEE. 


Subscribed and sworn to before me this 28th day of February. 
1924. 

[seal. | MAUD FELLI1ETMER, 

Notary Public, D. C. 
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lfi Decree. 

Filed October 29, 1924. 

******* 

This cause came on to be heard at this term and thereupon, upon 
consideration thereof, it is by the court this 29th day of October, 
1924, adjudged, ordered and decreed that the bill of complaint herein 
he. and the same hereby is. dismissed with costs. 

A. A. HOEHLING, 

Justice. 

From the above decree, the plaintiff, in open court, notes an 
appeal to the Court of Appeals of the District of Columbia, and the 
undertaking to act for costs and supersedeas is hereby fixed in the 
sum of Five hundred Dollars. If the said undertaking shall he 
given by the plaintiff with surety approved by the court, the de¬ 
fendants. and each of them, are enjoined, pending decision by the 
Court of Appeals, from foreclosing or attempting to foreclose the 
deed of trust recorded in Fiber 4904. Folio 257, of the land records 
of the District of Columbia, said deed of trust being from the plain¬ 
tiff and his wife to Julius I. Peyser and Fred McKee, Trustees, to 
secure Mary G. Monroe, and the note described in said deed of trust 
being now held by the Security Savings & Commercial Bank. The 
undertaking to act for costs only is fixed in the penalty of One 
hundred Dollars, or $50 deposit of cash. 

A. A. HOEHLING, 

Justice. 
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Assignments of Error. 
Filed October 31, 1924. 


Plaintiff, appellant, for assignments of error says: 

1. The court erred in dismissing the bill. 

2. The court erred in denying severally the prayers of the bill. 

3. The court erred in not granting a decree on the testimony of 
the defendants’ witnesses. 

4. The court erred in not reforming the letter dated March 7, 

1923, signed by the plaintiff and directed to the Security Savings 
and Commercial Bank, particularly that part of said letter which 
purports to place the three thousand dollar note in the hands of the 
Security Savings and Commercial Bank, for all notes and other 
liability or liabilities “hereafter * * * acquired by said bank.” 

5. The court erred in not reforming the letter dated March 7. 
1923, in respect to the assignment of errors next hereto preceding, 
on the testimony of F. G. Addison, Jr. 
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6. The court erred in not reforming the letter dated March 7, 
1923, in respect to the assignment of errors, number four, on the 
testimony of F. G. Addison, Jr. and George H. Franklin. 

7. The court erred in not granting a decree for the plaintiff for the 

reformation of the letter of March 7, 1923, even though the truth of 

all the testimony adduced hv the defendants he conceded. 

•/ * 

8. The court erred in not granting a decree for the plaintiff, re¬ 

forming the said letter of March 7, 1923, from the plaintiff 
18 to the Security Savings & Commercial Bank and entering a 
decree in conformity with the instrument as reformed and 
enjoining foreclosure of the deed of trust, except as to $350.00 on 
the testimony of the defendants’ witnesses. 

9. The court erred in not reforming the letter of March 7, 1923. 
because there was a mutual mistake of the parties as to its contents. 

II. WINSIIIP WHEATLEY, 
Attorney for Plaintiff, Appellant. 


Designation of Record. 

Filed October 31 ,1924. 

******* 

The Clerk will include in the transcript of record on appeal the 
following papers and documents: 

Bill of Complaint filed the 5th day of February, 1924. 

Motion of defendants to dismiss filed the 15th day of February. 
1924. 

Particulars of Paragraph Four of Bill filed by the plaintiff on the 
23rd day of February, 1924. 

Answers of the Defendants filed February 29, 1924. 

Decree passed on the 29th day of October, 1924, with notation of 
appeal thereon and fixing appeal undertaking. 

Memo, appeal undertaking filed. 

Assignment of Errors. 

Statement of Evidence. 

This designation. 

II. WINSIIIP WHEATLEY, 
Attorney for Plaintiff, Appellant. 

19 Memoranda. 

November 7, 1924.—Bond on Appeal of plaintiff for $500 ap¬ 
proved and filed. 

November 17, 1924.—Statement of Evidence, submitted in dupli¬ 
cate, filed. 

Statement of Evidence signed in duplicate. 
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*20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
19. both inclusive, to he a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42207 in Equity, wherein Joe 
Sanders is Plaintiff and Mary G. Monroe et al. are Defendants, as 
the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
12th day of February, 1925. 

[Seal Supreme Court of the District of Columbia.) 


EW. 


MORGAN H. BEACII. 

Clerk. 


21 Filed Nov. 17, 1924. 

In the Supreme Court of the District of Columbia. 

Equity. No. 42207. 


Joe Sanders 
vs. 

M ary G. Monroe, Julius I. Peyser, Trustee; Fred McKee, Trustee; 

Security Savings & Commercial Bank, a Corporation. 

Statement of Evidence. 

Be it remembered that tho above entitled cause came on for hear¬ 
ing before Mr. Justice Hoehling on Wednesday, October 22, 1924, 
and thereupon the following proceedings were had. The plaintiff 
was represented bv H. Winship Wheatley, and all of the defendants 
by George E. Edelin. 

Counsel for the plaintiff stated the substance of the pleadings to 
the court and the issues that were raised thereby. 

Joe Samlers, the plaintiff, being first duly sworn, on his own be¬ 
half testilied as follows: 

He has been engaged as a shoe repairer for about nine years, at 
one time had a place of business near the Security Savings" & Com¬ 
mercial Bank at 9th & G Sts., N. W., and has done business with 
them for over three years. Prior to March, 1923, he had borrowed 
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approximately $16,000 from them. The first loan he had was for 
$8,000 and after he dissolved partnership with the former partner, 
he borrowed $10,000 from them. lie had been doing banking busi¬ 
ness there during that time. Identified deed of trust and his signa¬ 
ture which was offered,in evidence, as follows: 


This indenture, made this seventh day of March A. 1). 1928, by and 
between Joe Sanders and Annie Sanders his wife, of the District of 
Columbia, parties of the first part; and Julius I. Peyser and Fred 
McKee, also of said District, parties of the second part: 

22 Whereas, the said Joe Sanders is justly indebted unto Mary 

G. Monroe in the full sum of Three thousand Dollars ($8,000) 
for money loaned, for which amount he has made and delivered his 
one certain promissory note bearing even date with these presents, 
numbered one of one, payable to order of the said Mary G. Monroe, 
six months after date, with interest thereon at the rate of six and one- 
half per centum per annum until paid, payable at maturity, said in¬ 
terest to bear interest after maturity, if not then paid, at the rate 
aforesaid. 

And whereas the parties of the first part desire to secure the prompt 
payment of said debt, and the interest thereon, as well as anv renew- 
als or extensions of said note, when and as the same shall become due 
and payable, and of all costs and expenses incurred in respect thereto, 
and of all costs and expenses, including reasonable counsel fees in¬ 
curred or paid by the said parties of the second part, or substituted 
trustee, or by any person hereby secured on account of any litigation 
at law or in equity which may arise in respect to this trust or the 
property hereinafter mentioned while this trust continues, and of all 
money which may be advanced as herein provided for, with interest 
at the rate of six per centum per annum on all such costs and sums 
so advanced, from the date of such advance. 

Now, therefore, this.indenture witnessed), that the parties of the 
first part, in consideration of the premises, and of one dollar lawful 
money in hand paid by the parties of the second part, the receipt of 
which, before the sealing and delivery of these presents, is hereby 
acknowledged, have granted, and do by these presents grant, unto 
the parties of the second pail, in fee simple, the following described 
land and premises, situate in the City of Washington, District of Co¬ 
lumbia, and known and designated as and being lot numbered 
Twenty-one (21) in George Lauer and Katherina Lauer’s combina¬ 
tion of lots in Square numbered Four hundred and eighty-one (481). 
as per plat recorded in the Office of the Surveyor for the District of 
Columbia in Liber 47 at folio 6. together with all and singular, the 
improvements, ways, easements, rights, privileges, and appurtenances 
to the same Monging. or in anywise appertaining, and all the estate, 
right, title, interest and claim, both at law and in equity, or other¬ 
wise however, of the parties of the first part. of. in, to or out of the 
said land and premises. 

In and upon the trusts, nevertheless, hereinafter declared; that is 

to sav: 

* 
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In trust to permit said Joe Sanders, his heirs or assigns, to use and 
occupy the said described land and premises, and the rents, 
*22 issues and profits thereof to take, have and apply to and for 
his or their sole use and benefit, until default be made in the 


payment of the said promissory note hereby secured or of any instal¬ 
ment of interest thereon, when and as the same shall become due 


and payable, or of any taxes, assessments or insurance as required 
by the covenants herein contained or of any commission or expense 
herein provided for. 

And upon the payment of all of said note and the interest thereon, 
and all moneys advanced or expended as herein provided and all 
other proper costs, charges, expenses, commissions and half com¬ 
missions at any time before the sale hereinafter provided for, to 
release and reconvey the said described premises unto the said Joe 
Sanders, his heirs or assigns, at his or their cost. 


And upon this further trust, upon any default or failure being 
made in the payment of the said note or of any instalment of prin¬ 
cipal or interest thereon, when and as the same shall become due and 
payable, or upon any default being made in the payment of any 
taxes or assessments now due or which mav become due or be assessed 
against said land and premises or any part thereof during the con¬ 
tinuance of this trust, or upon any default being made in the pay¬ 
ment after demand therefor of any money advanced as herein pro¬ 
vided for or of any proper cost, charge, commission or expense in 
and about the same, then and at any time thereafter, the said parties 
of the second part or the trustee acting in the execution of this trust 
shall have the power and it shall be their or his duty thereafter to 
sell, and in case of any default of any puchaser, to resell the said 
described land and premises at public auction, upon such terms and 
conditions, in such parcels, at such time and place, and after such 
previous public advertisement as the parties of the second part or the 
trustee acting in the execution of this trust, shall deem advantageous 
and proper; and to convey the same in fee simple, upon compliance 
with the terms of side, to, and at the cost of, the purchaser or pur¬ 
chasers thereof, who shall not be required to see to the application of 
the purchase money; and from the proceeds of said sale or sales: 
Firstly, to pay all proper costs, charges and expenses, including all 
fees and costs herein provided for, and all moneys advanced for taxes, 
assessments, and insurance with interest thereon as herein provided, 
and all taxes, general and special, due upon said land and premises 
at time of sale, and to retain as compensation a commission of five 


percentum on the amount of the said sale or sales: secondly, to pay 
whatever may then remain unpaid of said note, whether the same 
shall be due or not, and the interest thereon to date of payment, it 
being agreed that said note shall upon such sale being made 
*24 before the maturity of said note be and become immediately 
due and payable at the election of the holder thereof; and, 
lastly, to pay the remainder of said proceeds, if any there be, to said 
Joe Sanders, his heirs or assigns, upon the surrender and delivery to 
the purchaser, his, her or their heirs or assigns, of possession of the 


16 


JOE SANDERS VS. MARY G. MONROE ET AL. 


premises so as aforesaid sold and conveyed, less the expenses, if any, 
of obtaining possession. 

And the said Joe Sanders does hereby agree at his own cost, dur¬ 
ing all the time wherein any pail of the matter hereby secured shall 
be unpaid or unsettled, to keep the said improvements insured against 
loss by fire in the name and to the satisfaction of the parties of the 
second pail, or substituted trustee, in such fire insurance company <>v 
companies as the said parties of the second part may select, who shall 
apply whatever may be received therefrom to the payment of the 
matter hereby secured, whether due or not, unless the party entitled 
to receive shall waive the right to have the same so applied; and also 
to pay all taxes and assessments, l>oth general and special, that may 
become due on. or l>c assessed against, slid land and premises during 
the continuance of this trust, and that upon any default or neglect 
to so insure, or pay taxes and assessments, when and as the same shall 
iKU'ome due and payable, said parties of the second part, or the trustee 
acting in the execution of this trust, shall have the power and it shall 
U‘ their or his duty, upon request of any party secured hereby, to 
make sale of said land and premises as hereinl>efore provided, it bciim 
understood and agreed, however, that any party hereby secured, in 
the event of such default or neglect to so insure or pay said taxes 
and assessments, may at his option either treat the whole of said in¬ 
debtedness hereby secured as in default or mav himself pav said taxes 
and assessments and the premiums for such insurance, in which latter 
event the sum or sums so paid shall be a charge hereby secured and 
bear interest at the rate of six per centum per annum, from the date 
of such payment. 

And it is further agreed that if the said property shall be adver¬ 
tised for sale, as hereinbefore provided, and not sold, the trustees in¬ 
trust ee acting shall be entitled to one-half the commission above pro¬ 
vided. to be computed on the amount of the debt hereby secured. 

And the said parties of the first part covenant that they will war¬ 
rant specially the property hereby conveyed and that they will exe¬ 
cute such further assurances of said land as may be requisite or ncccs- 
sarv. 

* i 


In testimony whereof, the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first hereinbefore 
written. 



JOE SANDERS. 

Signature of (Russian) ANNIE SANDERS. 

her 

ANNIE X SANDERS, 
mark 


| seal. | 
[seal. ] 

[seal. I 


[SEAL. ] 


Signed, sealed and delivered in the presence of 
JOHN H. STADTLER. 

The said deed of trust was duly acknowledged before a notary 
public for the District of Columbia and recorded in Liber 4904, folio 
257 of the land records of the District of Columbia. 
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The nature of the question raised and decided by the trial court 
renders it necessary to insert the above deed of trust in extenso and 
the same is inserted at the instance of the plaintiff. 

Identified note and his signature thereon dated March 7, 1923, 
which was offered in evidence, as follows: 

$3,000.00. Washington, I). C., March 7th, 1923. 

►Six months after date, I promise to pay to the order of Mary G. 
M onroe three thousand dollars, for value received, with interest at six 
and one-half — per annum until paid, payable at maturity. Said 
interest to bear interest after maturity, if not then paid, at the rate 
aforesaid. 

Payable at-. 

(Sgd.) JOE SANDERS. 

No. 1 of 1. 

Notice.— When this note is paid it should be cancelled and re¬ 
tained that the Trustees may be satisfied as to payment when release 
is made. 


Endorsement on side: The District Title Insurance Com- 
20 panv and the Washington Title Insurance Company. Secured 
by deed of trust to Julius 1. Peyser and Fred McKee, Trustees; 
Conveying Lot 21, Square 481. 

Endorsement on back: Payments:-. $—. Due-,-, 

at -. Date:-,-. $—. Pay to the order of (Sgd.) 

Mary G. Monroe, without recourse to me. Revenue Stamps ($.G0). 

Had paid the $3,000. note down to $355. The balance in January, 
1924, was $550. and at that date he went to the bank, saw Mr. Addi¬ 
son, the vice-president, and asked that the second trust be released 
and offered to pay him in cash the full amount and Mr. Addison re¬ 
fused to release the trust. Mr. Addison said that the bank had dis¬ 
counted a note for a Mr. Garfinkle or Mr. Tepper, witness did not 
remember which, for $2,100. and the hank held that note, which it 
had received from Garfinkle or Tepper against the witness’s second 
trust. That he knew nothing about the Garfinkle & Tepper note as 
far as the hank was concerned, that he knew that he had given Gar¬ 
finkle a note for $2,100. hut that he knew nothing about the note in 
connection with the second trust. Witness was shown a letter pro¬ 
duced by counsel for the bank, reading as follows: 

“March 7, 1923. 

“Security Savings <fc Commercial Bank, 

“Washington, D. C. 

“Gentlemen : 

“Inclosed please find second deed of trust of $3,000 dated 
27 March 7, 1923, secured on Sub lot 21, square 481, which the 
undersigned places with you as additional security for the 
payment of all notes and other liability or liabilities, direct or con- 
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tingent. duo or not due, by the undersigned to the said Bank, whether 
now existing or hereafter incurred or acquired by said bank. 

“Yours very truly, 

“(Signed) ‘ ‘ JOE SANDERS.” 

Identified the signature as his. said that he signed it in the Bank, after 
he had signed the deed of trust, that he signed the deed of trust in 
the title company and a couple of days later Mr. Addison called wit¬ 
ness to his office and said “there is an additional paper you have to 
sign.” The following then occurred: “The trust was in the Title 
Company, you know. I signed in the Title Company, and in a couple 

of davs later. Mr. Addison called me to his office and he says: ‘There 
« « 

is an additional paper that you have to sign/ So of course', 1 trust 
Mr. Addison with anything I have then, and now, because we were 
you know, real good friends. 

Q. You were a depositor in the Bank and he was an officer of the 
Bank? Is that it? A. Yes, 1 signed it. of course, and walked away. 

Q. Did he tell you what it was? A. lie told me it was an agree¬ 
ment to the second trust, you know, the money which 1 owed them at 
that time. 

Q. An agreement for what? A. Agreement security for the 
money I borrowed. 

Q. For the money you had borrowed? A. Yes sir. 

Q. Did you read it? A. No. I didn't read it. Of course. 1 didn't 
have to read it. I trust Mr. Addison for anything he tells me to 
sign.” The letter was offered in evidence'. 

The court then called attention to the fact that there were no credits 
endorsed on hack of the $.“.000. note offered in evidence. 

*2S Witness said that at the time of his testimony, he owed 

$350. lie did owe about $“*.100. and he reduced it to $350. 
When he made payments he got no receipt; made payments in the 
hank. Counsel for the hank, at the request of counsel for tin* plaintiff, 
then produced a note dated July 7. 10*24. for $350 and interest at six 
per cent payable in ninety days after date, signed hv “Star Rapid Shoe 
Repair Co. by Joe Sanders.” which the witness identified as his own 
and said that it was given the last time he made a payment ; that tin* 
last payment he made was about $350 and that the debt represented 
by the note of $350 represents a part of the same indebtedness that 
is due on the note for $3,000 dated March 7. 10*23. When he signed 
all the papers at the Title Company, he signed two trusts, one f >r 
$4,000 which was tin* first trust, and one for $3,000 which is the 
second trust. That later on he made payments on the second trust, 
about $2,500 at one time and later on paying every ninety days. 
Thereupon the following occurred: 

“The Court: Is there any objection to counsel stating exactly what 
the facts were as to the existence of certain notes? 

Mr. Edelin: Certainly not. 

The Court: I would like to hear that. The witness is not quite 
as fluent in expressing himself in our language as you are. 

Mr. Wheatley: These parties carried separate notes for the balance 
that was due, besides that $3,000 note, and as the notes were paid the 



JOE SANDERS VS. M ARY G. MONROE ET AL. 


19 


credits were not put upon that note but various instruments were 
given hack to him marked ‘paid’.” 

The above colloquy between court and counsel is inserted at the 
request of the defendants. 

Witness was then shown a note dated Nov. 20. 1923, as follows: 
$1.50 

$2,100.00. 2,131.50. 

Washington, IX C., November 20, 1923. 


29 Ninety days after date T promise to pay to the order of M. 

Oarfinkle Twenty-one Hundred dollars for value received, 
with interest from date, at rate of 0 per cent, per annum, until paid. 

Pavable at American Securitv & Trust Company, Washington, 

I). C. 

JOE SANDERS, 
Address: 629 E St. N. \V. 

No. 46200. Due Feb. 18, 1924. 


(Endorsement on hack:) Demand, protest, and notice waived by 
all parties hereon. M. Oarfinkle. District Realty Investments Ex¬ 
change, Inc., By Jos. L. Topper, Pres. Jos. L. Topper. Protest 
papers attached. 


Identified the signature as his own. Said that he had delivered the 
note to M. Oarfinkle and that it was to In? payable at the rate of 
$100. per month; that he had nothing to do with it getting into the 
Security Savings & Commercial Bank; that he did not put it there; 
that he first learned it was there when he went to pay off the second 
trust in full and Mr. Addison refused to accept the money he tendered. 
That was at the time he took $550. down to the bank. The note was 
offered in evidence. Witness said that this was the note the bank 


claimed to hold the second trust for. Witness had not paid the note 
nor the $100 per month. M. Oarfinkle is a leather dealer. lie was 
not an officer of the Security Savings and Commercial Bank, as far 


as witness knew, hut he was a depositor. 

On cross examination, the witness said that at the time he signed 
the note at the Title Company, he owed the bank something around 
$3,000. He did not remember the exact amount. At the time he 


signed the note he did not get any additional money from the bank. 
The following then occurred: 


30 ‘‘Q. Didn’t you understand that that note, together with 

that deed of trust, that second deed of trust, was to be held as 
collateral for vour indebtedness? A. For the money I owed, yes. 

Q. Simply for the money that you then owed? A. Yes sir.” 


The following then occurred: 

‘*Q. Now, when you made payments to tin* Bank, you didn’t make 
payments on that $3,000 note, did you? You made payments on 
the white notes that you have there, and as those payments were made 
you got notes back? That is correct, isn't it? A. I made pay¬ 
ments for the security 1 put up. 
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Q. You made payments on the white notes, didn't you? A. It 
don’t make anv difference whether they are white or blue. 

Q. Don’t argue with me. Answer the question. A. Yes. 

Q. You made payments on the white notes, and the white notes 
were delivered hack to you as thev were paid? A. Yes.” 

i A 


Questions and answers as above are inserted at request of the de¬ 
fendants. 

The mortgage note was a blue note and the white notes were the 
ites which the hank held for his indebtedness, which were secured 


note; 


by the mortgage or blue note. The following then occurred: 


“Q. You expected to continue to do business with the Bank, didn’t 
you? A. If they suit me, of course. 1 didn’t make any agreements 
if thev didn’t suit me.” 

Plaintiff then rested f . 


The defendants to sustain the issues on their parts, produced 

(leorge H. Franklin, who being sworn testitied as follows: At the 

time of his testimonv he was clerk at the Columbia and Real Estate 

%? 

Title Insurance Companies. On March 7. 19*23, was employed by 
the District, Lawyers and Washington Title Insurance Companies 
as settlement clerk. Knew the plaintiff from his connection 

31 with the settlement he made for him at the time of the trans¬ 
action. Identified letter of March 7, 1923, saw the paper 

signed by Sanders at tlie Title Companies’ office in the presence of the 
witness. At that time Mr. Sanders had obtained a loan from the 
Security Savings and Commercial Bank, the Title Companies 

32 had been given an order to draw the papers, which they did.' 
Mr. Sanders an’d his wife, came in and signed the trust notes 

and in the letter of instructions from the Bank, the letter of March 
7th, also came and witness stated to Mr. Sanders, at the time, the hank 
required him to sign this letter and handed it to him, which he 
signed. Did not recall whether Sanders read the letter or not. Did 
not recall whether he read the letter to Mr. Sanders or not. It was 
presented to him to rtad over, if he cared to, the same as the trust 
and the notes. Witness identified the $3,000 note and the trust 
securing the same and said they were executed at the same time that 
the latter of March 7. 1923 was executed. No money passed to Mr. 
Sanders at that time. 

Witness was then asked if he recognized any of his hand writing 
in the letter and he then stated that the figure “7th” in the bodv 
of the instrument was in the witness’s hand writing. The following 
then occurred: 


“The Court: You inserted the date in there? A. I inserted the 
‘7’. the month and Year were already tvped in. 

The Court: And tl ie blank for the date you put in? A. Yes, sir. 
Q. That was in your own hand writing? A. Yes, sir. 

Q. You mean the date there? (indicating). A. Yes, sir; right 
there. 
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The Court: That insertion, according to your testimony of the date 
of the trust, as it was dated in connection with this, that was all 
done on the 7th, the date of that letter? A. Yes, sir.” 

The above questions and answers arc inserted at the instance of th<j 
defendants. 

33 Cross-examination: 

Witness handled from two to seven or eight cases a day in the 
Title Companies. Around his desk were any number of people, ask¬ 
ing this or that or any other question at all times. In addition to 
handling papers, he handled a great deal of money, drew checks to 
make settlements, hut did not draw any papers, they were drawn by 
the legal department. Witness remembers this paper in particular 
and recalled that Mr. Stadtler was the notary who executed the paper. 
The last time he saw the papers was when he gave them to the noting 
clerk, had never seen them again until he came into the court room 
the dav of his testimony. 

Francis <L Addison, Jr., a witness on behalf of the defendants, 
being sworn, testified in substance as follows: lie was and had 
been vice-president of the Security Savings and Commercial Bank 
since March 1. 11)20. Knows the plaintiff, who had been a 

34 depositor in the hank continuously from 1920 to the latter 
part of 1923. lie borrowed money and had an account. Up 

to March 7, 1923, he gave no security or collateral for loans but he 
gave the endorsement of M. Garlinkle on some of his notes. Prior 
to March 7, 1923, Sanders asked the bank for a $4,000 loan. At 
that time he owed the bank in the neighborhood of $3,200. In 
answer to the question if the bank held security for it, witness said 
the bank had endorsements on some of it. The following then oc¬ 
curred : 

“Q. Now, at the time Mr. Sanders made application for this 
$4,000 loan, of course, you had a conversation with him. Will you 
state to the Court what that conversation was, as near as you can 
recall? A. Some time in the first part of January, 1923, Mr. Sanders 
said to me that he had a $4,000 first trust on his property at the 
Lincoln National Bank for collection: it was then overdue and they 
were pressing him. I agreed to make the loan for him as a first 
trust, if he would give us a second trust to secure that which he then 
had borrowed, and of course, that which he might thereafter borrow, 
lie agreed to that and we ordered the title. At the time of the 
report from the title companies we sent our money—no, in order 
to relieve his condition we took over the $4,000 trust from the 
Lincoln Bank; then when we got our preliminary report we sent to 
the Title Companies instructions to draw that $4,000 trust and the 
$3,000 trust, and to sign the letter which accompanied that, which 
is here.” 

The letter to which the witness referred was that of March 7, 1923. 
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Witness was thin asked if anyone was present at the time the 
letter of March 7, 1923 was written, and he said not to his knowledge, 
that he did not see Mr. Sanders sign the paper, it was sent to the 
Title Companies for signature. Sanders did not sign the paper in 
the bank, that witness dictated it and after dictation he enclosed it 
with letter of instruction to the Title Companies, that when 
.*>."> lie next saw it. it was returned to him with the notes by the 
Title Companies and that it was signed then. The following 
then occurred: 

“Q. In reference to the contents of that paper, did you have any 
understanding or agreement with Mr. Sanders? A. Mr. Sanders 
was a depositor of ours, and we had loaned him considerable money. 
In our opinion he was slipping. I wanted to continue to help him, 
and did not feel we were justified in doing it unless we had security 
for what we were advancing, and at my suggestion he gave me 
security so he could continue doing business, borrow of us as he 
went along in his business.’’ 

Witness then identified the second trust for $3,000 and the note 
secured by it. After the trust and the note were signed. Sambas 
made payments on the indebtedness that existed on March 7, 1923. 
lie made the payments by giving new notes and cash in payment of 
his obligations, and as he paid them, the bank cancelled and de¬ 
livered them to him. with the exception of one block of notes that he 
borrowed from the other bank and paid in cash. lie got the dis¬ 
counted notes hack in return for them. Witness then identified the 
note for $37)0 dated July 7th, 1924 offered in evidence during the 
testimonv of Sanders and the following then occurred: 

“Q. I hand you this and ask if you recall what that is (handing 
witness the note for $37>0 dated .Tulv 7. 1924 and offered in evidence 
during the testimony of Sanders). A. Yes, that is the final pay¬ 
ment one on of his notes that was in existence at the time this trust 
was signed.’’ The above question and answer are inserted at the 
instance of counsel for the defendants. 

“Q. This represents the balance due? A. The balance due as of 
July 7. 1924, after he paid at that time $7>0 curtail and in¬ 
terest.’’ 

30 Witness then identified the note dated Nov. 20, 1923, 

payable in ninety days to the order of M. Oarfinkle for 
$2,100 which had been offered in evidence during the testimony of 
Sanders, said that the Security Savings and Commercial Bank owned 
the note, that they discounted it to the credit of Joseph I.. Topper, 
that Mr. Tepper got the money and the note had not been paid. The 
following then occurred: 

“Q. Have you had any conversation with Mr. Sanders in reference* 
to that note? A. T called his attention to the existence of the 
37 note while he was in the Bank fixing a note, and a few days 
later he came in with another man and said he would tender 
payment for what he owed. A few days after, when I told him the 
amount he owed, he denied it. claiming he owed it to Mr. Oarfinkle 
and not to us. lie refused to admit his total liability.” 
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Sanders made no offer to pay the money, he said he was prepared 
to pay it hut he made no offer of money. lie said he wanted to pay 
what he owed, witness told him what it was and Sanders denied it. 
At the time the second trust note was made, the hank held Mr. 
Sanders’ notes, most of them were endorsed. Mr. Garfinkle was an 
endorser on one set of notes for $1,800 and interest and on another 
set for $800 and interest. 

The $2,100 note was discounted for Joe Tepper. The note for 
$350 was the balance with curtail of one of Sanders’ notes shown on 
the liability card at the time he signed the deed of trust notes. 

In answer to the court’s question, the witness said, Mr. Tepper 
was a depositor, the $2,100 note had been protested Feb. 18, 1924, 
that the hank had carried it along against the plaintiff and had not 
charged it hack against Tepper, and in answer to the question why 
they had not charged it hack against Tepper, witness said, “Because 
we wanted the notes paid; because we had security against it.” 

Cross-examination: 

Witness was asked to state the names of the endorsers of Mr. 
Sanders’ paper prior to March, 1923 and said Isaac Mursky was one 
and that prior to March 7, 1923, he had loaned Sanders money on a 
number of other unsecured and unendorsed notes. On March vSth, 
he had discounted for Sanders a note endorsed by Joseph Portner, 
who had just had a settlement with his creditors, on the strength of 
the letter of March 7th. 

38 The total balance due to the hank was as follows: $4,000 

due on first trust that was not involved in the litigation, that 
was not due and the interest upon which had been paid to the last 
interest period $350 represented by the note of July 7, 1924, offered in 
evidence: the $2,100 note, payable to the order of M. Garfinkle, dated 
November 20, 1923, which has been also offered in evidence. This 
was the total debt due to the bank at the time the witness testified. 
All that Sanders owed besides the first trust was the $350 note and 
the $2,100 note which the bank had discounted for Tepper. 

At the time the bank discounted the note for Tepper, he, Tepper, 
had an account with the bank and the same was true on Feb. 18, 
1924, when the note matured. If M. Garfinkle had an aeount at 
the bank, it was a savings account. Witness did not make any in¬ 
quiries concerning M. Garfinkle. Witness made no demand on 
Garfinkle for this money and only demand he made on Joseph 
"Pepper was the notice of protest. He made no demand on the Dis¬ 
trict Realty Investment Company, except the notice of protest. They 
had an account at the Bank. The only demand made on the 
endorsers of the note was the protest of the note. 

At the time Sanders came into the bank in January, 1924, the 
$2,100 note had not matured. The following then occurred: 

“Q. Did you have any understanding with Mr. Garfinkle or Mr. 
Topper about holding- 

Mr. Kdelin (interrupting): I object, if the Court please. In the 
first place, the sole issue in this case is whether or not fraud was per- 
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petrated upon this plaintiff in securing liis signature to this paper. 
That is the only issue. Now, assuming for 11 ic moment only, that the 
Bank did have an agreement with Garfinkle, it is of no importance 
in this case under the issues that are joined. 

39 The Court: Well, I don’t know, Mr. Wheatley, that it 

makes verv much difference, lie has verv frankly told me 
why he held it against tlie plaintiff, because he had security for it 
against him, and I assume that would he his answer to the question, 
lie has admitted that.*’ 

The defendants then rested. 


Plaintiff was then recalled in rebuttal. 

lie was asked to read aloud the letter of March 7. 1923. Counsel 
for defendants objected and the court asked the purpose of the 
question. Counsel for plaintiff said that he wanted to show the court 
just how much the plaintiff could read and would like for him to 
read two or three papers and was willing for counsel for the defend¬ 
ants to pick out any other paper in the court room for the plaintiff 
to read to see how well he could read. The court said that he could 
sign his name and apparently could write. In answer to questions 
by the court, defendant stated that he could not read that paper and 
could not read at all: that he was naturalized an American citizen 
nine years ago in Virginia. The Court said ‘‘It is a very strange 
situation to have a citizen of the United States that cannot read the 
Knglish language.” The witness then slowly and in a halting man¬ 
ner, but correctly, read aloud the letter of March 7, 1923. The wit¬ 
ness was then asked to read the deed of trust dated March 7, 1923. 
The court said, “I do not care to hear him read that. If you have 
anything he can read, he can pick it out.” Witness was asked 
whether he read the deed of trust when he signed it and said, ‘‘I did 
not read anything.” The court said. “It don't matter, I don’t care 
whether he did or not. lie takes the consequences of not reading, 
when a man can read it and don’t read it.” Witness did not write 
the bodv of the $350 note. He never wrote any notes. A man in 
the bank wrote that. A Mr. Hall wrote the Gartinkle note. Mr. 
Addison knows him. Mr. Hall was working for the witness at that 
time. 


40 Plaintiff rested. 

The case was argued hv counsel for all parties. 

During the argument of the case, counsel for the plaintiff respect¬ 
fully submitted that on the testimony of Addison, plaintiff was en¬ 
titled to a decree, reforming the letter of March 7. 1923, to make 
the agreement between the parties conform to the verbal agreement 
between Addison and Sanders, as related in Addison’s testimony. 

At the end of the argument, the court said. “1 don't think there 
is any doubt but that the plaintiff is hound by the paper that he 
signed. I will dismiss the bill.” 

The above is the substance of all the evidence. 
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And the plaintiff now prays the court to sign and seal this state¬ 
ment of the evidence in which is accurately set forth the substance of 
all the evidence and the same is accordingly signed and sealed now 
for then and made part of the record in this cause, this 17th day of 
November, 1924. 

A. A. IIOEHLING, [seal ] 

Justice. 

We consent. 

M. M. MERILLAT, 

Attorney for Plaintiff, 

GEORGE E. EDELIN, 

Atty. for Defts. 

41 [Endorsed:] Equity. No. 42207. Joe Sanders, 736 14th 

St. N. W., I). C. vs. Marv G. Monroe et al. Statement of 
evidence. II. Winship Wheatley, Attorney and Counsellor at Law, 
Union Saving Bank Building, 710 Fourteenth Street N. W., Wash¬ 
ington, D. C., Attorney for Plaintiff. Filed Nov. 17, 1924. Morgan 
H. Beach, clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4294. Joe Sanders, appellant, vs. Mary G. Monroe et al. Court of 
Appeals, District of Columbia. Filed Feb. 13, 1925. Henry W. 
Ilodges, clerk. 
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